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Paper for meeting on 1 April 2009 
 

Chairman's Report on South Area Independent Members' Forum, 18 March 2009 
__________________________ 

 
 
 

1.   This meeting of the Independent Members' Area Forum was hosted by Woking BC, and 
as on previous occasions there was a good attendance (just under 40). Although the initial 
agenda had seemed very thin, the discussions threw up a number of points which are likely 
to be of interest to the Committee. 
 
Presentation by Guildford 
 
2.  The Monitoring Officer of Guildford BC, Richard Lingard, described two cases which had 
gone to determination before his committee, in order to share some general lessons which 
they had drawn from the experience. The first case had revolved around a letter sent by a 
parish council chairman to the head of development control at the BC. This purported to 
relate to a current planning application, and as such was duly published on the borough 
council's website. In fact it was more concerned with attacking the integrity and past 
activities of a member of the public who was involved with the planning application. In the 
course of the investigation the parish chaiman claimed never to have been offered standards 
training in relation to planning matters; but exhaustive checking established that he had. The 
two lessons drawn from this case were:  
 
a) that a full record of training, both offered and actually provided, ought to be maintained as 
a matter of course; 
 
b) that documents submitted in relation to planning applications should perhaps be 
scrutinised for relevance before being made available to the general public. 
 
3.  The second case was highly complicated, and is not yet entirely resolved; but in essence 
it concerned a letter from the chairman of the planning committee to a  local paper which, it 
was claimed, misrepresented the powers and past decisions of that committee. The 
assessment sub-committee of the Standards Committee had opted for "alternative action", 
requiring the planning committee chairman to make a public acknowledgement that his letter 
had at least been ambiguous. This was done, but the complainee refused to make this 
acknowledgement in the terms demanded by the complainant because, in accordance with 
Standards Board guidance, he had not seen the full details of the complaint. The lesson 
drawn by the Guildford Monitoring Officer was that the guidance is wrong and that the 
subject Member should see the full details of any complaint as soon as it is received . I was 
in a minority in the ensuing discussion, the general tenor of which was to support the 
speaker's view and to stress the dangers of opting for "alternative action" rather than a full 
investigation.  
 
 
 
 
Miscellaneous Points 
 
4. The following miscellaneous points of general interest arose in the course of discussion 
on other agenda items: 
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a) The chairman of Test Valley DC, which has a large number of parishes, said that she and 
her fellow independents tried to attend parish meetings and so become known to parish 
councillors.  This would be quite a demanding task to take on, but it is perhaps something 
that deserves discussion. She also stressed the importance of getting new parish councillors 
trained as  soon as possible, while they are still impressionable. 
 
b) The revised Code of Conduct is now expected to appear in June/July. This will take 
account of the court judgement in the Ken Livingston case about the scope of private life and 
activity. It remains to be seen whether the changes will be sufficient to require a further 
round of training, which would be tiresome. 
 
c) A show of hands revealed that I was very much in a minority in not being given the 
opportunity to present Standards Committee reports to Council in person. This is perhaps 
being dealt with in in a current review of Mid Sussex's constitution. 
 
Forthcoming meetings 
 
5.  The Forum will next meet on Monday 19 October at Arun DC, Littlehampton. Horsham 
DC wiil host the meeting in the first half of 2010. The time is perhaps approaching when Mid 
Sussex may be expected to come forward with an offer to host. 
 
 
 
 
ROGER SANDS 
 
20 MARCH 2009  



 
 
STANDARDS COMMITTEE – 1st APRIL 2009 
 
THE CODE OF CONDUCT, PREDETERMINATION, BIAS, THE OMBUDSMAN, THE 
STANDARDS BOARD AND THE HIGH COURT 
 
REPORT OF: Tom Clark, Monitoring Officer 
 Email: tomc@midsussex.gov.uk  Tel: 01444 477459 
Wards Affected: All 
Key Decision No 

 
 
Purpose Of Report 
 

1. For Members to consider the inter-relationship between the Code of Conduct and the 

rules on bias and pre-determination with particular reference to Planning 

Committees. 

 

Summary 
 

2. The Members Code of Conduct does not seek to deal with the rules of bias and pre-

determination that apply to quasi-judicial committees such as planning and licensing. 

Predetermination is when a decision maker by virtue of his or hers words, actions or 
associations has prejudged an issue. An obvious example is when a member says to 
the press “I don’t care what the officer report says or the views of my fellow 
councillors, I shall be voting against/for this application.” 
Bias is established when a fair- minded and informed observer, having considered all 
the facts would conclude that there was a real possibility that the member was 
biased. It is an objective test and it does not have to be shown that the member was 
in fact biased. The test for whether a personal interest is a prejudicial interest is 
similarly an objective test. 

 

Recommendations  
 

3. To note the facts of the case and the result of the Ombudsman investigation, 
the Standards Board decision and the consideration of both by the High Court 
and to consider whether any further advice/training should be given to 
members serving on such committees.  

 
Background  
 
4. A Councillor at Harrogate Borough Council was in receipt of an enforcement notice 

for the removal of a caravan in a field in an Area of Outstanding Natural Beauty.   

The Councillor then applied to build a house in place of the caravan and this was 
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considered by an Area Planning Committee.   Against officer advice, the Committee 

agreed on the casting vote of the Chairman to grant planning permission.   Given this 

decision was against officer advice the matter was deferred and brought back to the 

following Area Planning Committee where the decision was reviewed and once again 

Members approved the planning permission on the casting vote of the Chairman. 

 

4.1 The Chairman and the applicant Councillor knew each other and were members of 

the same party and travelled to the Council meetings in the same car. 

4.2 It was the view of the Local Government Ombudsman that this relationship would 

suggest to an ordinary member of public that there was bias in the decision of the 

Chairman both to vote against officer advice and then use the casting vote to 

approve the application which was against established planning policy. 

 

4.3 On 3rd January 2007 the Cabinet of Harrogate Borough Council decided to report the 

matter to the Standards Board for England and also refer it by way of judicial review 

to the High Court for the planning permission to be quashed. 

 

4.4 At the Standards Board the matter was considered under the pre May 2007 Code of 

Conduct which provided that a Member should declare a personal interest if they 

were a friend of someone affected by an application.   The Ethical Standards Officer 

at the Standards Board concluded that the Councillors were not friends of each other 

within the definition of the Code of Conduct and therefore the Chairman of the 

Committee had no personal interest to declare.   Without a personal interest he could 

not have a prejudicial interest.   Since May 2007 the word ‘friend’ has been  replaced 

by ‘someone with whom you have a close association’.   It may well be under the 

new test the Councillor would be regarded as having a  ‘close association’.   The 

Ethical Standards Officer made clear the Code of Conduct did not cover matters of 

bias and pre-determination. 

 

4.5 The High Court Judge concluded that any fair minded and informed observer would 

conclude that there was indeed real possibility of bias in the decision to grant 

planning permission. 

 

4.6 Members are referred to Appendix 1 which is the Ombudsman Report in full.   

Appendix 2 which is the findings of the Standards Board for England and Appendix 3 

which is the judgement of the High Court before Mr Justice Sullivan. 
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4.7 Members are asked to consider what advice would be useful to Members 

(particularly those serving on Planning and Licensing Committees) in relation to the 

rules on bias and pre-determination and where applications are made by fellow 

Councillors. 

 
 
 
 
Financial Implications 
 

5. The case will have been a substantial cost to Harrogate Borough Council in terms of 

the financial outlay for the three sets of proceedings and the reputation of the Council 

as a Planning Authority. 
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